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SOME 


OBSERVATIONS 


ON THE 


Late ACT of INSOLVENCY, 


( Paſſed in the Thirty-ſecond YR AR of 
The REIGN of KING GEORGE the Second) 
WITH THE 
METHOD of PROCEEDING to 


Diſcharge a Priſoner out of Cuſtody, 


Purſuant to the DiRECT1ons of the ſaid AcT ; 
AND 


Precedents of the Petition, Notices, and Affidavits, 
To be Uſed on the Occaſion. | 


Carefully DRaAwn and SETTLED: 


Alſo DizzcT1ons how a Priſoner, charged with Mzsne PRoctss, 
or BaiLaBLE WRITs, may entitle thoſe Creditors, and others his Credi- 
tors, who have brought no Actions againſt him, at a very ſmall Expence, to 
have a Dividend of his Eſtate and Effects rateable, with thoſe Creditors that 
have charged him in Execution, (to whom the Act only extends) where- 
by he will become abſolutely diſcharged from his Impriſonment. 


Alfo the Pkoct pings to compel DeBToORs in EXECUTION to deliver up 
their EFFECTS for the Benefit of their Creditors, according to the Di- 
rections of the ſame Act. | 


To which is added, A CALCULATION of the FE Es and ExXPENCES in the 
Proceedings, to diſcharge a Priſoner under this Act, on his own Application. 


By an AT TORNEY at LAW, 


id 


—— 


LONDON: 


Printed for the Aurnox, and ſold by J. Meres, in the Oli Baily, near Ludgate- 
Hill, and at the Pamphlet-Shops in London and Weſtminſter. 1759. 
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OBSERVATIONS 


ACT of INSOLVENCY, Ec. 


PORTET Neminem Sapientiorem Legibus, is a 

Maxim, in the Laws of this Realm, which ſignifies, 
That no Perſon ought to think himſelf wiſer than the 
Law ; for the Legiſlature itſelf does not pretend to 
Infallibility : And it might be readily concluded, that if I had 
maturely conſidered this Maxim, I ſhould not have troubled 
myſelf in writing the following Sheets ; or at leaſt thoſe Parts 
of them which are entitled, Obſervations on an Act entitled, 
An Act for Relief of Debtors, with reſpect to the Impri- 
« ſonment of their Perſons,” &c. But, upon Peruſal of the 
Act, I perceived ſome Deficiencies in it, which probably 
aroſe from ſeveral Matters that happen in private Life and 
Practice, that the Legiſlators, in their high Sphere of Life, 
could not be acquainted with : So there-is no Reaſon left for 
Wonder at its not being perfect : And I hope this humble At- 
- tempt to ſet forth ſome Inconveniencies that may ariſe on put- 
ting it in Execution, with ſome Obſervations upon, and Di- 


rections how they may be remedied hereafter, will be 1 
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the Sheriff's Court in Londen, which is bailable, his Fee is 


(2) 


able to the Publick. And though I had not an Opportunity, 
as Amicus Curie, to offer my Sentiments whilſt the Act was 


paſſing ; yet I ſhall endeavour to ſhew myſelf Amirus Rei pub- 
lice, by the Obſervations, Reflections, and Directions, I ſhall 
offer in this little Eſſay concerning the Act, and the Proceed- 
ings under it; which, with the Precedents and Directions for 


_ proceeding to diſcharge a Priſoner, or to compel him to deliver 


up his Effects to his Creditors, will he an Inducement to make 


it acceptable to all Perſons, and be ſome Atonement for this 


Attempt. | | 
I ſhall immediately proceed to my Deſign ; and firſt, it is 
enacted to this Purport : | 


That no Sheriff, &c, ſhall carry any Perſon by him arreſt- 
ed to any Tavern, &c. or to the Houſe of any ſuch Officer, 
without the Conſent of the Perſon arreſted ; nor charge ſuch 
Priſoner with any Sum for Wine, Fc. fave what he ſhall 
call for of his own Accord ; nor ſhall demand any Money for 
Caption or Attendance, or Gratuity Money, for keeping the 
Perſon arreſted out of Priſon ; nor ſhall _ ſuch Priſoner 
to Priſon within twenty-four Hours from the Time of the 
Arreſt, unleſs ſuch Priſoner ſhall refuſe to be carried to ſome 
convenient Dwelling-Houſe of bis own Nomination (except the 
Priſoner's own Houle.) 


OBSERVATION. 


This Clauſe is the ſame that we have had in former Acts 
of Inſolvency, and was at firſt (I imagine) enacted, and now 
continued, in terrorem only; as what is there directed, is 
not, in the Nature of Things, to be obſerved : For, in reſpect 
to the Officer, ſuppoſe he arreſts a Perſon, on a Plaint out of 


Five 


6 


Five Shillings ; and he hardly ever attempts an Arreſt without 
an Aſſiſtant: When the Arreſt is made, the Priſoner may 
{by this Act) inſiſt on going to any Houſe of his own Ap- 
pointment; and there the Officer or his Aſſiſtant, or both, 
maſt attend him for twenty-four Hours; the Fee allowed 
will ſcarce bear their Expences; ſo it is not really ade- 
quate to ſo much Trouble and Time: But if the Officer 
takes the Priſoner to a Lock-1p- Houſe, or Spunging-Houſe, 
this Fee is a ſufficient Compenſation, and there is not much 
Danger of an Eſcape, which might frequently happen, if 
Priſoners were to go to a Place of their own Nomination : 
And ſome artful People might eaſily contrive Schemes to reſ- 
cue a Priſoner, if it was but to charge the Sheriff or Officer 
with the Debt. Beſides, ſuppoſe a Perſon in Cuſtody, and 
ſeveral Contingencies ariſing that he cannot find Bail, or make 
up his Affair before the Expiration of the twenty-four Hours; 
ſome People in this Situation would do any thing before they 
would have it ſaid, they were ever in @ Gaol; and the Fees of 
ſome Priſons are not inconſiderable: Therefore, for an Indul- 
gence after the Time by Law is expired, I think it is but rea- 
ſonable ſome Acknowledgment ſhould be made to the Officer: 
And no Injunction to the contrary will ever prevent it; for 
they can find Methods to have Satisfafion without receiving it 
qtrectly themſelves, and evade the Penalties of the AF: And in 
reſpect to the Impe/itzon at theſe Houſes, ſo loudly complained 
of, they are not ſo enormous as the general Idea People have 
of them ; for I have known ſeveral Perſons confined in this 
Manner for Weeks together, and upon an Average their Ex- 
nces amounted to no more than Three Shillings per Diem, (or 
Four Shillings at moſt, including the Lodging ; which is ge- 
nerally Two Shillings for the firſt Night, and One Shilling for 
every other Night:) And ſome I have known within the twenty- 
four Hours have not ſpent Two Shillings and Sixpence ; ſo 
| B 2 that 
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that if Priſoners will call about them and be extravagant, it is 
their own Folly: And the Keepers ſometimes, upon a Priſo- 
ner's genteel Appearance, have let him go great Lengths in their 
Debt, and at laſt have had no Satisfaction; for when the Af 
fair is ended with the Creditor, and his Diſcharge obtained, the 
Priſoner cannot be detained for the Expence of the Houſe. 
The ſeveral Clauſes in Pages 425, and to 434, concerning 
the Fees, &c. to the Sherifts, want no Comment upon them ; 
ſo I proceed to Page 434, where it is enacted, 
; « That for the Eaſe and Relief of Priſoners who ſhall be 
| ce charged in Execution for any Sum or Sums of Money, not 
cc exceeding in the whole the Sum of One Hundred Pounds, 
| « and who ſhall be willing to ſatisfy their reſpective Credi- 
| « tors ſo far as they are able,” Sc. | 


OBSERVATION. 


TI apprehend if a Man is in Execution for 500/. ſo that 
no /ingle Creditor's Debt exceeds 100 J. he is intitled to the 
Benefit of this Act, notwithſtanding the Words in this Clauſe, - 
« Any Sum or Sums of Money not exceeding 100/.” 
tho it remains doubtful, and there is nothing ſubſequent in the 

Aci that chars that Point. 

I ſhall next briefly mention the general Proceedings under 
this Act, in reſpect to the Diſcharge of the Pr:ſoner's Perſor 
upon his own Application, | 15 

If the Priſoner is in any Gaol or Priſon within 20 Miles of 
Weſtmim}ter-Hall, and is charged in Execution, after the 1 5th 
of June 1759, (at which Time the Act takes Place) he is to 
prepare-a Petition to the Court from whence the Execution 
iſſued, (or to the Court into which he has been moved by 
Habeas Corpus, or ſhall be charged in Cuſtody, and ſhall be 
in the Priſon thereof) for his Diſcharge, before the End of 

the 


(85k 
the firſt Term after he is charged in Execution; certifying. the 
Cauſes of his Impriſonment, with a Schedule of his Real and 
Perſonal Eſtates, and Incumbrances affecting them, ſtated 
particularly; and then he is to give 14 Days Notice of pre- 
ferring ſuch Petition, to his Creditor, with a Copy of the 
Schedule he intends to deliver into Court; and on Affidavit 
of the Service made, the Court is to make a Rule for bring- 
ing the Priſoner into Court, on a certain Day to be fixed in 
the Rule, and for ſummoning the Creditor to appear in Court 
the ſame Day; and upon Oath made of the Service of the 
Rule, the Court is to examine the Matter of the Petition in a 
ſummary Manner, and to adminiſter the Oath to the Priſoner, 
which is as follows: | 


« I A. B. do ſwear, in the Preſence of Almighty. God, that 
« Þ| the Account by me ſet forth in my Petition preſented 
« to this Honourable Court, doth conta.n' a full and true 
« Account of the real and perſonal Eſtate, Debts, Credits 
« and Effects whatſoever, which I, or any in Truſt for me, 
c at the Time of my firſt Impriſonment in this Action, or at 
« any Time ſince had, or was in any Reſpect intitled to, in 
« Poſſeſſion, Reverſion or Remainder, (except the Wearing 
« Apparel and Bedding, of, or for, me and my Family, and 
« the Tools and Inſtruments of my Trade or Calling, not 
« exceeding 10 J. in Value in the whole) and alſo an Account 
« how much of my real and perſonal Eſtate, Debts, Credits 
« or Effects, hath; ſince been diſpoſed of, releaſed or diſ- 
« charged; and how, to whom, and on what Conſideration, 
ce and for what Purpoſe, and how much thereof I, or any 
e Perſon or Perſons in Truſt for me, have, or, at the Time 
of my preſenting my ſaid Petition to this Honourable Court, 
« had, or which I am, or. was, or any Perſon in Truſt for 
« me, or for my Uſe, is any ways intereſted in, or intitled 


(6) 
« to, in Poſſeſſion, Reverſion, Remainder or Expectancy; 
« and alſo a true Account of all Deeds, Writings, Books, 
“ Papers, Securities, Bonds and Notes relating thereto, and 
«« where the ſame reſpectively now are, to the beſt of my 
Knowledge and Belief, and what Charges are now affecting 
« the real Eſtate I am now ſeiſed of or entitled unto. And 
« that I have not at any Time before or ſince my Impriſon- 
« ment, directly or indirectly, fold, leaſed, aſſigned, mort- 
«« gaged, pawned, or otherwiſe diſpoſed of, or made over 
« in Truſt for myſelf, or otherwiſe, than is mentioned in 
* ſuch Account, any Part of my Meſſuages, Lands, Tene- 
ments, Eſtates, Goods, Stock, Money, Debts, or other 
<« real or perſonal Eſtate, whereby to have, or accept any 
<« Benefit, Advantage, or Profit, to myſelf or my Family, or 
« with any View, Deſign or Intent, to deceive, injure or de- 


“fraud, any of my Creditors to whom I am indebted. 
So help me God.“ 


After the Oath is taken, the Court may order an Aſſign- 
ment to be made on the Back of the Petition of all the Debtor's 
Eſtate and Effects (which will be ſomething ſimilar to the 
Aſſignment of a Bail Bond) ſubject to prior Incumbrances 
and the Perſon or Perſons to whom ſuch Aſſignment is made, 
may bring Actions in their own Names, as Aſſignees of 
Commiſſioners of Bankrupts do, and upon the Execution 
of ſuch Aſſignment, the Court may make a Rule for the 
Priſoner's Diſcharge, and the Sheriff, &c. being ſerved with 
the Rule, is to diſcharge the Priſoner. 

The Aſſignees are to ſell the Priſoner's Eſtate, and make a 
Dividend rateably to all the Creditors who have charged the 
Prifoner in Execution. 

The Aſſignees are removeable upen Application to the 


Court, on Cauſe ſhewn. 7 Ic 


(73 
If the Creditors are not ſatisfied with the Priſoner's Oath, 
and ſhall deſire further Time for Information, the Court is 
to remand the Priſoner back to a further Day, at fartheſt 
within the firſt Week of the next Term; and if the Creditors do 
- not appear on the ſecond Appointment, ana make Diſcovery of 
ſome Omiſſion in the Priſoner's Schedule, the Court is to 
make a Rule for the Diſcharge of the Priſoner, unleſs the 
Creditors inſiſt on his being detained, and ſhall ſign an Agree- 
ment in Writing to pay the Priſoner Two Shillings and Four 
Pence on Monday in every Week ; and in Default of Payment, 
the Priſoner upon Application to the Court, (or to a Judge in 
the Vacation) is to be diſcharged upon executing an Aſlign- 
ment of his Eſtate as aforeſaid, If the Priſoner refuſes 
to take the Oath, or being detected of Falſity therein, or re- 
fuſing to execute an Aſſignment of his Eſtate, he is to be 
remanded in Execution, If more than one Creditor ſhall 
infiſt on the Priſoner's Detention, they are to pay him each 
One Shilling and Six Pence per Week. 

If the Priſoner is charged in Execution in any County or 
other Gaol diſtant twenty Miles from Meſtminſter-Hall, or the 
Court from whence the Execution iſſued, he is to petition 
the Court from whence the Execution iſſued, within the ſame 
Time, and ſerve the Creditor ' with a Notice in the fame 
Manner as before directed: And that Court is to make a 
Rule for bringing up the Priſoner to the next Aſizes to be 
held for the County or Place wherein the Court is held, and 

the Gaoler, on Service of the Rule upon him, is to bring the 

Priſoner up accordingly, and to be paid One Shilling per 
Mile out of the Priſoner's Eſtate, if it ſhall be ſufficient to 
pay ſuch Expence; otherwiſe, by the Treaſurer of the 
County, and the Creditors are to be ſummoned to appear' at 

the ſame Aſſizes by Service of the Rule fourteen Days before 
the Aſſizes; and on Affidavit of the Service thereof, the Court 


of 


(8) 
of Aﬀſize is to appoint a Time for hearing the Petition, and 
to proceed in a ſummary Way, as before directed. The Order 
is to be made a Record of the Aſſize, and a Copy thereof 
tranſmitted to he Court from whence the Execution iflued, 
| ſigned by the Judge of Aſſize to be a Record of the Court 
to which it is tranſmitted, 


OBSERVATION. 


It was apprehended that this Act (from the great Noiſe 
that was made about it) would have had this Title, An A# 


for the abſolute Diſcharge of the Perſons of Priſoners confined 
for Debt, as well on meſne Proceſs, as on Executions, upon deli- 


vering up all their Effects for their Creditors Benefit ; and then it 


would have had the Effect of a Bankruptcy * : But we find it to 
be only a Recital, or Recapitulation of former Acts, with this 
Addition in its Title, . To ablige Debtors who ſhall continue in 

« Execution in Priſon beyond a certain Time, and for Sums not 

« exceeding what are mentioned in the Af, to make Diſcovery 


« of, and to deliver upon Oath their Effects for their Creditors 
Benet. | 


* Debtors for Sums of 1001. and under, haus the ſame Right, in Equity, 10 
the Benefit of a Bankruptcy, as thoſe of a higher Claſs ; for it is not the Quantum 
of the Debt that makes the Crime, (if to be in Debt is criminal) but the Intent 
the Perſon, had when he contracted his Debts : Therefore, the Parliament may ſet 
them upon the Footing of a Bankruptcy, by an Act imitating the preſent Acts o 
Bankruptcy ; and that, on getting a Certificate fign'd by four-fifths of their Credi- 
tors, in Number and Value, &c. they and their future Effects may be abſolutely 
diſcharged from their Debts. For, as the preſent Af flands, their future Ef- 
fects are liable to make good the Deficiencies that ſhall happen to be on their taking 
the Benefit of this Act; and they will be deterred from ſetting up again in Buſineſs, 
to maintain their Families, as their former Creditors may come and ſweep all 
away when they pleaſe. 
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So that after a Priſoner has got a Diſcharge under this Act 
from Executions, yet, if he is charged with any Meſne Proceſs, 
he muſt uſe the common expenſive Way to be diſcharged by 
Superſedeas for Want of a Declaration, or for Want of Pro- 
ceeding to Judgment or Execution, or put in Special Bail to 
the Action; and he has no Method left to put all his Credi- 
tors upon an equal Footing, but to confeſs Judgments to them, 
(that have not obtained Judgments) and get them to charge 
him in Execution before he petitions for his Diſcharge, that 
they may come in rateably with the Creditors, who have 
charged the Priſoner in Execution, which will be very ex- 
penſive. But to moderate and eaſe this Expence, the Cre- 
ditors on Meſne Proceſs, and Creditors who have commenced 
no Suits, may come to an Agreement to have a Judgment 
given to one of them in Truſt for himſelf and the other Cre- 
ditors, in which may be included all their Debts; and by 
this Means the Execution Creditors, antecedent to them, will 
not be preferred to them, but all will come in for a Dividend 
rateably. 

There is, no Doubt, but ſome artful People will confeſs 
Judgments immediately (on the Appearance of this Act) to 
ſome Friend or Relation, in Sums for which no valuable Con- 
federation was ever given, in order to charge the Priſoner in 
Execution, and ſo ſwallow up great Part of the Effects; and 
how. the Court, in a ſummary Way, will be able to detect 
them, I cannot conceive ; and the Remedy to be got in Chan- 
cery, will be as bad as the Diſeaſe : And again, the Aſſignees 
under the Aſſignment, I preſume, will be Joint-tenants, and 
if ſuch a Friend of the Priſoner's, as I have before mentioned, 
becomes an Aſſignee, his Power of acting, receiving, and re- 
leaſing Debts, may make great Confuſion ; notwithſtanding the 
Court may remove him for any Irregularities ; for, before any 
Application can be made to the Court, he may. have _ 
| C | i. 
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Miſchief enough ; ſo that I think it had been better that 
ſome Officer of the Court (or the Clerk of the Peace for the 
County, as was formerly practiſed) had been appointed Aſ- 
ſignee, and his Fees aſcertained by the Act. HR 
As the Act ſtands at preſent, I think the following Pro- 
ceedings to be agreeable to the Words and Intent of it, which 
are calculated for the Court of King's Bench, but, with little 
Alteration, may ſerve for any other Court. 


The PETITION. 


To the Right Honourable William Lord Mansfield, Lord 
Chief Juſtice, and to the reſt of the Fuſtices of his Ma- 
Jeſty's Court of King's Bench, at Weſtminſter, 


The humble Petition of A. B. late of » Yeoman, and 
now a Priſoner confined for Debt, in the Cuſtody of the 
Marſhal in the Marſhalſea of this Honourable Court, (or in 
the Cuſtody of the Sheriff of H „ in the Common Gaol 
at H » for the County of H———;,) | | 


* 


SHEWETH, 


HAT your Petitioner was brought into the Cuſtod 

of the ſaid Marſhal, (by Commitment on a Habeas 
Corpus, &c. or ſurrendered, &c. as the Caſe is) on — „ 
at the Suit of C. D. and that on your Petitoner was 
charged in the faid Marſhal's Cuſtody in Execution in the 
ſaid Action for 10 J. Debt, and 63s. Cofts of Suit, on a 
Judgment obtained by the ſaid C. D. againſt your Petitioner 
in this Honourable Court in Term (or if the Priſoner 
was removed from the Fleet, or elſwhere, on a Judgment in 
any other Court, / particularize it:⁊; or thus (that your 

W 


„ 


Petitioner on the Day of , was arreſted by 
the Sheriff of , on his Majeſty's Writ of Capias ad 
Satisfaciendum, iſſued out of this Honourable Court, on a Judg- 
ment obtained in this Court by the ſaid C. D. againſt your 
Petitioner in Term, for ſatisfying a Debt of 10 /. 
and 63 s. Coſts of Suit „or for 20 J. Damages, as the 
Caſe is) and that your Petitioner hath ever ſince remained a 
Priſoner in the Cuſtody of the faid Marſhal (or Sheriff) as 
aforeſaid, and is now a Priſoner in the ſaid Priſon at the Suit 
of the ſaid C. D. for the Debt and Damages aforeſaid (i, he 
is charged with any other Execution, ſet them forth parcu- 
larly.) That your Petitioner humbly conceives he is 
enti u'ed to have the Benefit of an Act of Parliament paſſed in 
the Thirty-ſecond Year of the Reign of his preſent Majeſty 
King George the Second, intitled, *©* An AF for Relief of 
« Debtors with Ręſpect to the Imprifonment of their Perſons ; 
ce and to oblige Debtors, who hall continue in Execution in Pri- 
ce ſon beyond a certain Time, and for Sums not exceeding what 
ct are mentioned in the Adi, to make Diſcovery of, and deli- 
ce der upon Oath, their Eftates for their Creditors Benefit,” 
And your Petitioner being deſirous to take the Benefit there- 
of, and to conform himſelf in all Things thereto on his Part, 
in Order to his being diſcharged from his Impriſonment; your 
Petitioner hath, in a Schedule ſigned by your Petitioner here- 
unto annexed, (which he prays may be deemed and taken as 
Part of this his humble Petition) ſet forth a juſt and true Ac- 
count of all his real and perſonal Eſtate, purſuant to the Di- 
rections of the ſaid Act. - 4 


Nur Petitioner therefore humbly prays your Lordſhips to grant 
unto your Petitioner a Rule of hs Honourable Court, to 
order your Petitioner to be brought up into this Court, and 

for F your Petitioner's ſaid Creditors to appear 
1 1 5 there 
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there on a certain Day therein to be ſpecified, in Order to 
your Petitioner's being diſcharged on the ſaid Adi; or that 
your Petitioner may be allowed ſuch weekly Sum or Sums of 
Money, on his ſaid Creditors inhſting of your Petitioner 
being detained in Cuſtody as the faid Act direfts : And that 
your Petitioner may have ſuch further Order, Rule and Re- 
hef in the Promiſe, purſuant to the Direction of the ſaid 
AF, or as to this Honourable Court ſhall ſeem meet. 


And your Petitioner ſhall every pray, 


Dated . A. B. 


The SCHEDULE, 
The Schedule to which the annexed Petition refers. 


Juſt, full and true Account of all the real and perſonal 

Eſtate which * the Petitioner, or any Perſon or Perſons. 
in Truſt for him, is, was or were intitled unto, at the Time 
of the Date of his Petition hereunto annexed, except the 
Wearing Apparel and Bedding, of and for him and his Family, 
and the Tools and Inſtruments of his Trade or Calling, not 
exceeding 101. in Value in the whole, and of all Incumbran- 
ces and Charges affecting his real and perſonal Eſtate ; and alſo 
a juſt and true Account of all the real and perſonal Eſtate 
which the Petitioner, or any Perſon or Perſons in Truſt for 
him, or for his Uſe, was, or were intereſted in, or intitled 
unto, af the Time of his firſt Impriſonment on the firſt 
Action (if more than one) on which the Petitioner is charged 
in Execution, as ſet forth in his ſaid Petition, either in Poſ- 
ſeſſion, Reverſion, Remainder or ExpeQtancy, to the beſt of 


, Stile of this Schudule may bo varied io the fot Prrſan inflad of the third; 
the 
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the Petitioner's Belief, and fo far as the Petitioner's Knowledge 
extends concerning the ſame; and likewiſe a juſt and true 
Account of all Securities wherein any Part of the Eſtates of 
the ſaid Petitioner conſiſts; and of all Deeds, Evidences, 
Writings, Books, Bonds, Notes and Papers, concerning the 
ſame, or relating thereto, and the Names and Places of 
Abode of the Witneſſes to all Securities, Bonds or Notes, 
and where they are to be reſpectively met with, ſo far as the 
Petitioner's Knowledge extends concerning the ſame. 


Here ſet forth the Particulars, and if there are any Books, 
Papers or Securities, you may make Exhibits of them, with 


References alphabetically. 


The Notice to be ſent to each Creditor who has charged the Pri- 


foner in Execution. 


R. C. D. take Notice, that IA. B. late of „but now 
a Priſoner in Execution at your Suit in ——, for 10 l. 
Debt and 63 6. Coſis of Suit, (or as the Caſe is) do intend to 
petition the Court (from whence the Execution iſſued, or the 
Court of the Priſon to where he is removed) the next Term, 
ſor ſome Court Day fourteen Days after the Notice if in a 
Country Court) after your Receipt of this Notice, for an 
Order or Rule of the Court, that I may be brought up into the 
fame Court on a certain Day therein to be ſpecified, in Order 
to my being diſcharged out of the ſaid Priſon, by having the 
Benefit of the Act of Parliament paſſed in the 32d Year of 
the Reign of his preſent Majeſty King George the Second, 
entituled, © An Act“ (ſet forth the Title} and I do alſo give 
you Notice, that the Schedule or Account hereunder written, 
doth contain a true Copy of the Schedule of my _ - 

| eas, 


Petition. Witneſs my Hand this 
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Effects, purſuant to the 1 of the ſaid Act, which 1 


intend to deliver into the ſaid Court of ; with 225 ſaid 
Day of 


To Mr. C. D. at — om 


N. B. This Notice muſt be ſerved (fourteen Days at leaſt 


_ before the Petition is preferred) perſonally upon the Creditors, 


or their Executors or Adminiſtrators, at their uſual Place of 
Abode, or on the Attorney or Agent laſt concerned in the 
Cauſe, if the Creditors or their Repreſentatives cannot be found, 


The AFFIDAVIT of ſerving the NoTice. 


F. of, Sc. maketh Oath, and faith, that he was pre- 

* ſent, and did ſee A. B. now a Priſoner in , duly 
ſubſcribe his Name (or Mark) to the annexed Notice, pur- 
porting, that he intended to petition this Honourable Court 
in this preſent Term, to be brought up into the ſame, 
to take the Benefit of the late Act of Parliament, entituled, 
« An Act,“ &c. And this Deponent did alſo ſee the ſaid 
A. B. ſubſcribe the Account or Schedule of his real and per- 
ſonal Eſtate there under-written, which he intended to deli- 
ver in with his faid Petition, for the Purpoſes in the faid Act 
mentioned ; and this Deponent faith, that after the figning 
thereof reſpectively as aforeſaid, to wit, on , this De- 


ponent did deliver into the proper Hands of the aid C. D. a 


true Copy of the ſaid annexed Notice and Account, or Sche- 


dule, at his Dwelling-Houſe or Place of Abode, ſituate at ——, 


which ſaid Copy was alſo ſigned with the proper Name and 
Hand-writing (or Mark) of the ſaid A. B. And this Depo- 
nent further faith, that he did at the Time of his leaving the 


ſaid Copy of the 1258 annexed Notice and Account, or Sche- 


d ule 
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dule, with the ſaid C. D. as aforeſaid, inform him particularly 
of the true Intent, Meaning and Contents of them reſpectively. 


The Petition and Affidavit muſt be on double Six- penny 
Stamps. 

N. B. No Advantage is to be taken of any Deficiency in 
Form of the Proceedings, after the firſt Day appointed by the 
Court for the Priſoner to be brought up. N 


De PRACTICE, 


Ttend at Veſiminſter with the Petition, and your Affida- 
vit of ſerving the Notice, &c. and the Clerk of the Rules 
will read the Affidavit; and if the Court is ſatisfied of the Re- 
gularity of ſuch Notice, the Petition will be received and read, 
in open Court; and the Court will make a Rule, or Order, 
to cauſe the Priſoner to be brought up into open Court, on a 
certain Day ſpecified in the Rule, and for ſummoning the 
Creditors to appear there the ſame Day. This Rule muſt be 
ſerved perſonally, if poſſible (or Reaſons given in the Affida- 
vit, that on diligent Search the Creditors cou'd not be found, 
or that they abſcond or ſecrete themſelves to impede the Pri- 
ſoner's Diſcharge) by delivering à Copy thereof, and ſbewing the 
Rule itſelf : then draw an Affidavit of the Service of the Rule 
thus: 
E. F. of Sc. maketh Oath, That he did on r- 
ſonally ſerve C. D. of (or ſuch other Perſon as the 
Manner of the Service was) with the Rule of this Honourable 
Court hereunto annexed, by delivering and leaving a true 
Copy thereof with ————, and at the ſame time ſhewing 
— — the ſaid annexed Rule, and acquainting — 
with the Contents thereof and Meaning of ſuch Service. 


The 
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The Time appointed in the Rule being come, attend at 
Weſtminſter again, and get your Afﬀidavit of ſerving the Rule 
read, and then it no Perſon appears for the Creditors, and the 
Oath being adminiſtered to the Priſoner, and the Alignment 

of his Eſtate being executed by him, the Court will make an 
Order to diſcharge him, which being ſerved on the Gaoler, 
he is to diſcharge the Priſoner out of his Cuſtody. 

But if any Oppoſition is made, and it is inſiſted the Priſoner 
ſhall be detained, the Creditor or Creditors ſo inſiſting of the 
Priſoner's Detention, muſt ſign Notes in Court for Pay- 
ment of the weekly Sums directed by the Act, or their Notes 
muſt be tendered in Court, with an Afidavit annexed, or the 
Notes may be made Exh:bits ; which Affidavit muſt prove the 
flgning of ſuch Notes, and thereupon the Priſoner will be re- 
manded to Priſon. - „ 

If the Creditors appear at the Time mentioned in the Rule, 
and ſhall not be ſatisfied with the Truth of the Priſoner's Oath, 
and ſhall make Proof thereof to the Satisfaction of the Court, 
and deſire further Time to inform themſelves, the Court is to 

remand the Priſoner, and direct the Creditors and Priſoner to 
appear in Court on ſome Day, at furtheſt within the l Week 
of the next Term following ſuch Examination, but ſooner if 
the Court ſhall think fit, (which Day is to be fixed by the 
Court inſtanter, as is preſumed, becauſe there is no Direction 
in the Act for giving Notice of it, by, or to either Party ;) and 
if at the Day appointed the Creditors do not appear, or appear- 
ing ſhall not diſcover any of the Priſoner's Effects to be omitted 
in his Schedule, the Court will make a Rule for the Priſoner's 
Diſcharge, and he will be diſcharged upon executing an Aſſign- 
ment of his Effects, unleſs the Creditors inſiſt on his Retention, 
and enter into an Agreement in Writing to pay the 25. 4 d. or 

15. 6d. each weekly, and on Default of Payment of one 


weekly Sum, the Priſoner, upon Application in Term a 
| c 
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the Court, or to a Judge at his Chambers in the Vacation, 
and producing an Affidavit of Non- payment of any weekly 
Sum, ſhall be difcharged, upon executing an Aſſignment of 
his Eſtate as aforeſaid, -— If the Prifoner ſhall refuſe to take 
the Oath, or to execute the Alignment, he is to be remanded 
to Priſon, | | 


OBSERVATION 


The directing the Priſoner to be brought into Court is very 
proper; for ſome hardened Villains would ſwear any thing com- 
prized in an Afﬀidavit, or at a Judge's Chambers; and an 
Affidavit or Oath, drawn up in Form, as the Oath {et forth in 
this Act, is ſometimes taken very eaſily, and digeſted : But 
there have been Inſtances of their relenting, and being cau- 
tious in ſwearing, when they have been before an auguſt Court 
of Juſtice. 

Now if Interrogatories had been calculated or adapted to the 
Meaning of the Act or Oath ſet forth in the Act, and the Pri- 
ſoner ſolemnly interrogated to them, and his Anſwer taken in 
open Court, or before Commiſſioners appointed for that Purpoſe, 
we ſhould have more Reaſon to expect a ſatisfactory Diſcovery 
of the Priſoner's Eſtate, than we may from a cook'd-up or 
artful-prepared Schedule : And it is preſumed, it would = 
been much better, if all the ſubſequent Proceedings had been 
directed to be done at a Judge's Chambers ; for the Expence 
of doing every thing in open Court will be very great: And 
ſome poor Priſoners can never get diſcharged under this 
Act; for ſuppoſing the Creditor makes no Oppolition, yet to 
get diſcharged in the common natural Way under this Act, 
it will coſt the Priſoner Two Guineas or more; and it is Pity 
but the Parliament had conſidered the poor Priſoner indeed, 
and directed that on his taking the Oath, and having no 

FAD "= | Schedule 
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Schedule or Effects to produce, he ſhould be diſcharged 
inſtanter without Fees, It may be readily anſwered, How 
are they to be diſtinguiſhed from the others? I would point 
out this Method, that when the Petitioner delivered his Notice 

to his Creditor, he ſhould intimate therein, that he had no 

- Schedule or FEffefts to deliver up, but that he would produce 
three, (or more) as the Act thould direct, Compurgators or 
Houſekeepers, from the Pariſh or Place of his laſt Abode, 

| Who will avow in open Court upon Oath, that they believe he 
f fears the Truth, in Imitation of Wager of Law practiced 
* ſome Times in our Law Courts in Actions of Debt, Sc. 
3 And it is to be hoped this will be confidered and redreſſed by 
the Parliament; and alſo that the Act will be extended to 
Meſne Proceſs as well as Executions, and that upon filing 

Common Bail, or entring an Appearance to all Actions 

wherewith he is charged, (where it ſhall be neceſſary) he may 

be diſcharged, and then the Act will come up to its Title, 
vir. An Af for Relief of Debtors with reſpect to the Impriſon- 
ment of their Perſons. Fs 
 T ſhall cloſe this Part of my Deſign with one Remark 
concerning the Diſcharge of Priſoners out of the Priſons of 
inferior Courts, diſtant 20 Miles from We/tminſter-Hall. 

It is not expreſly directed by the Act in what Time, or at 
what Court, Priſoners in this Situation are to apply for their 
Diſcharge ; but I preſume it muſt be at ſome Court held for 
that Juriſdiction before the End of the firſt Term which ſhall be 
next after he ſhall be charged in Execution ; and altho' their 
Courts are not held like our Terms, yet, if as near an Imita- 

tion as may be of the Practice of the Courts above are adhered 
to, no Doubt but their Proceedings will be deemed regular. 

I ſhall now briefly mention the general Directions of the 
Act for proceeding to compel Debtors in Execution to deliver 
their Effects for the Benefit of their Creditors, Ki 


* 
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If any Priſoner now committed to any Priſon, and charged 
in Execution for any Debt or Damages not exceeding 100 J. 
befides Coſts of Suit, ſhall not on r before the 29th of Sep- 
tember 1759, make Satisfaction to his Creditors, or their Re- 
preſentatives, for the ſame: Or if any Priſoner, who after the 
15th of June 1759, ſhall be charged in Execution in any 
Priſon for any Debt or Damages not exceeding 100 J. beſides 
Coſts of Suit, Mall not within three Months next after ſuch Pri- 
ſoner ſhall be charged in Execution, make Satisfaction to his 
Creditors or their Repreſentatives for the ſame ; then any ſuch 
Creditor, Sc. may require ſuch Priſoner to be brought up, 
and deliver into Court a Schedule, upon Oath, of his Eſtate. 
and Effects, and Incumbrances affecting the fame, within the 
firſt ſeven Days of the next Term, after Notice in Writing 
thereof ſerved upon him, if ſerved twenty Days before the 
Day appointed for that Purpoſe ; if he is charged in any of 
the Priſons belonging to Courts in Wefimnfier- Halt and 
at the ſecond Court which ſhall be held for any 7n/erior Juriſ- 
_ a:&1on, after the Expiration of the twenty Days or if diſtant 
twenty Miles from We/tmin/ter-Hall, then to give in, upon Oath, 
his Schedule at the Aſſizes, &c. on the Crown Side, ſigned 
by him, in Order that his Eſtate and Effects may be diveſted 
out of him for his Creditor's Benefit; and the Creditor ſo a 
ply ing, is to give twenty Days Notice of his Intention to the 
er Creditors who have charged the Priſoner in Execution; 
8 alſo to the Sheriff and Gaoler, requiring them to bring up 
ſuch Priſoner, who is to be brought up at the Expences of 
the Creditor, with a Copy of the Detainers and if the 
Sheriff, &c. ſhall make Default therein, after due Notice gi- 
ven, and a Tender of reaſonable Charges: made, they forteit 
201. to the Party aggrieved, to be recovered by Action of 
Debt, Sc. with Treble Coſts of Suit. 
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The Priſoner, upon Proof of due Notice being ſerved upon 
him, is to deliver in upon Oath to the Court, a Schedule of 
his Eſtate and Effects, ſigned by him; and is to affign the 
fame in Truſt for the Benefit of his Creditors. And if any 
of the Creditors refuſe to accept a proportionable Dividend of 
the Effects, or to diſcharge the Prifoner, &c. the Truſt to be 
for the Creditors only who ſhall require the Priſoner to be 
brought up, and the Overplus to be paid to the Priſoner, and 
he is to be diſcharged if he complies to the Satisfaction of the 
Court, paying Two Shillings and Six Pence for his Diſcharge: 
But the future Effects of the Priſoner is to be hable to Debts 
unſatisfied. If the Priſoner neglects or refuſes to deliver in a 
Schedule of his Eſtate and Effects, or to make an Aſſign- 
ment or Conveyance thereof, he is to be tranſported for ſei en 
Nears ; and if he delivers in a falſe Account, he is to ſuffer 
the Pains and Penalties of ww/fu/ Perjury, and to be liable to 
be taken on freſh Proceſs of Execution for the Debt, and never 
to have the Benefit of this Act. If the Priſoner's Effects will 
not ſatisfy the Gaoler's Fees, he is to receive a proportional 
Dividend with the other Creditors. 'The Judgment is to con- 
tinue in Force, and Execution may be had on his Eſtate, 
if he is convicted of Perjury. The Aſſignees may compound 
and ſubmit Matters to Arbitration, relating to the Priſoner's 
Eſtate, Fc. on Complaint to the Courts of K. B. C. B. or 
Exchequer, By Petition of any Miſmanagement by the Truſtees, 
the Court may order the Parties to attend, and make ſuch 
Rule, or Order thereon, as they ſhall think juſt ; and may 
remove the Aſſignees, and appoint new ones, in whom the 
Priſoner's Eſtare ſhall be veſted. Where - there has been 
mutual Credit, the Aſſignees may ſtate the Account, and de- 
mand the Balance. 

No Perſon that has already taken, or ſhall take the Benefit 
of any Act for the Relief of Inſolvent Debtors, ſhall be en- 
. | _ titled 
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titled to the Benefit of this Act, unleſs he ſhall be compelled 
by his Creditors to deliver up his Eſtate and Effects. 

This Act is not to extend to Scotland. | 


OBSERVATION. 


Some People expected that the latter Part of this Act for 
compelling Debtors to deliver up their Effects for the Benefit 
of the Creditors, would not have been confined to Debts of 
100/, but the Reaſon is obvious; for on Non-Payment of a 
Debt of 100 l. or upwards, a Man may become a Bankrupt, 
and if Buſineſs was to be done in this ſummary Way for Debts 
above that Sum, the Fees of the Great Seal, Officers, Stamp 
Duties, &c. &c. Sc. would be greatly leſſened. | 


The PRACTICE. 


IRS'T, prepare your Notice to the Priſoner after this 
Manner : 


A. B. 

Purſuant to the Authority given to me by an Act of Parlia- 
ment made and paſſed in the Thirty-ſecond Year of the Reign 
of his Majeſty King George the Second, entituled, An Act” 
(ſet forth the Title of the Act verbatim) I do hereby give you 
Notice, that I intend to have you brought up into the Court of 
„on; and that I will then and there require and com- 
pel you to give into the ſaid Court, upon Oath, a true and juſt 
Account and Diſcloſure, in Writing, to be ſigned with your 
proper Name, or Mark, of all your real and perſonal Eſtate, 
and of all Incumbrances affecting the ſame, as fully and par- 
- ticularly as is directed by the faid Act to be done, in Order = | 
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the ſame may be diveſted out of you, and be aſſigned and con- 
veyed by you to and for the Benefit of myſelf and all your other 
Creditors, who are intitled, under the ſaid Act, to the fame, 
and for ſuch other, Purpoſes as in the faid Act is mentioned, 
concerning you and your Eſtate. Datgd 


The NOTICE to the other Creditors who have charged the 
Priſoner in Execution. TR. 
'F 7 HEREAS I have given Notice in Writing to A. B. whe 


of ——, that I intend to compel him to. be brought up into, 
and to give into the Court of —— (o the Day mentioned 
in the Priſoner's Notice) upon Oath, a true and juſt Account, and 
Diſcloſure in Writing, of all his real and perſonal Eſtate, and 
of all Incumbrances affecting the ſame, as fully and particu- 
larly as the faid Act directs in that Behalf, in Order that the 
fame may be diveſted out of him, and be aſſigned and con- 
veyed to, and amongſt his Creditors, who are intitled to the 
fame, under the ſaid Act; and it appearing that the ſaid A. B. 
is alſo charged in the ſaid Priſon in Execution at your Suit, 
therefore in Obedience to the Directions of the ſaid Act, I do 
give you Notice, that I intend to have the faid Priſoner brought 
up into the ſaid Court on the —— Day of —— aforeſaid, for 
the Purpoſes aforeſaid, and other Purpoſes in the faid Act ſpe- 
cified, when and where you may attend if you think fit. 

| Dated the —— Day of WT W 

1 „ 


is a Priſoner in Execution at my Suit, in the Cuſtody 
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The NOTICE to the Gaoler, &c. 
To the Gaoler or Keeper of the Gaol or Priſon for (or to 


the Marſhal or other Keeper, in which Direction you ought to 
be as exact as may be) | 


AKE Notice that I have, purſuant to an Act of 'Parlia- 
ment made in the Thirty-ſccond Year, Cc. (as in the firſt 
Notice) ſerved A. B. who is a Priſoner in his Majeſty's Gagl 
or Priſon for the County of in your Cuſtody, in Execu- 
tion at my Suit, for „with a Notice in Writing, pur- 
porting, that I intend to compel him to give.into the Court of 
| on —— (the Day mentioned in the Priſoner's Notice) 
upon Oath, a true and juſt Account and Diſcloſure of all his 
real and perſonal Eſtate, and of all Incumbrances affecting 
the fame, and to convey the ſame to and for the Benefit of his 
Creditors, as the ſaid Act has directed: Therefore in further 
Purſuance of the faid Act, I do hereby require you, that you 
bring the Body of the ſaid A. B. into the ſaid Court, together 
with a Copy, or Cauſes of his Detainer, on the ſame 
Day, in Order to enable him to conform to the Directions of 
the ſaid Act, and to do and receive all ſuch Matters and Things 
as the Court ſhall think proper and direct in that Behalf: And 
this you are not to omit at your Peril. 
Dated the Day of C21, 
To the 


Theſe three Notices muſt be ſerved twenty Days before 
the Day appointed for bringing the Priſoner into Court. Draw 
an Affidavit of the Service of them, and annex Copies of 
each to the Affidavit : Attend at Weſtminſter, and move by 

f Council 
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Council to have your Affidavit and Notices read, and to make 
any Objections to the Priſoner's Schedule, and Appointment 
of Aſſignees. Then ſome Officer of the Court will draw an 
Aſſignment on the Back of the Schedule or Account; and as 
various Incidents may happen in the Progreſs of this Affair, 
it is ſcarce poſſible to point them out; but as the whole will be 
done in a ſummary Manner, and as no ſtrict Forms will be 
adhered to, any Perſon of common Capacity will be able to 
conduct the whole with Eaſe, if Diligence is not wanting. 

So I conclude with aſſuring the Publick, that the only 
View I had in this Performance was, to give ſome Hints that 
may probably be taken Notice of on Amendment of the Act, 

(as they are founded upon Reaſon and Experience) and to offer ſome- 
thing for the Aſſiſtance of thoſe who ſhall undertake to diſ- 
charge Priſoners, or to compel them to ſurrender their Effects 
for their Creditors Benefit ; for there were ſeveral Inſtances, 
upon former Acts of Inſolvency, of Priſoners loſing the Be- 

nefit of the Act, for Want of common Form and Regularity 
in the Proceedings. 


COMPUTATION 


OF THE 


FEES and E $1 I 


FOR 


DisSCHARGING a PRISONER 1 this ACT. 


to take Inſtructions for Drawing the Petition 
and Schedule 
Drawing and Ingrofling the Petition, and Duty, about 


Drawing and Ingroffing the Schedule and Copy, about 


12 d. for every ſeventy-two Words; ſuppoſe 7 ---- 
Drawing Notice to the Creditor, that the Priſoner in- 
tends to prefer his Petition, &c. 
Copy thereof, and of the Schedule for the Creditor 
about 
Service on each Creditor, about — 
Drawing and Ingroſſing Atfidavit of the Service, 
Duty and Oath 
Court Fees for Reading and Filing, &c. about 
Rule to bring the Priſoner into Court, Sc. about 


Mu 


E Attorncy's 


O 
O 


O 


O 


\ Ttorney's Attendance on the Priſoner in Gaol J. s. d. 
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| 4 
Attorney's Fee attending the Court oO 44 
Copy and Service of the Rule — — 0 50 
Affidavit of the Service — — © 47 
Court Fees on Adminiſtring the Oath, and Draw- 
ing Aſhgnment, Cc. about —— 0 30 
Rule to Diſcharge the Priſoner, about 89 
Attorney's Fee for Attendance, Sc. when the Priſo- \ 
ner is Diſcharged — o 68 


If the Priſoner is remanded on the Creditor's being di ſatisfied 

N wouth the Account delivered into Court, or any Objection is 
made to the Form of the Proceedings, it may be prudent to 
fee Council, &c. 


If he wants to be Diſcharged for Nonpayment of the Weekly 


Sums in Term Time; 


N OOO Oo & 


5 
Drawing Notice of Motion — 0 2 
Copy and Service — — Oo 5 
Drawing Affidavit of Service, Duty, and Oath —— o 5 
Affidavit of the Nonpayment, &c. oO 4 
Paid for Rule, Court Fees, and Affignment — o 10 
Attorney's Attendance — — © 3 
Copy and Service of the Rule to Diſcharge the Pri- 
ſoner, upon the Gaoler - o 5 © 


Q. Hou this Affidavit of Nonpayment i is to be ſworn to, as 
the Priſoner is in Execution? For no other Perſon can give 
Satisfaction to the Court in that Reſpe but himſelf ; and he 
cannot be brought into Court (I preſume) without an Order ; 
and it is doubtful whether the Court will grant an Order upon 


a meer n on of * but if it will, then _ 
oner 
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ſoner may ſwear to his Afidavit when he is brought up into 
Court: And the Method of giving Notice of the Application 
ſeems quite neceſſary; for otherwiſe a Priſoner may appiy to 
the Court Ex parte, and get his Diſcharge, when he really may 
not be intitled to it; and if no Notice is given, it may occaſion 
two Applications to the Court, which will inhance the Ex- 
pences. _ 

If he applies for his Diſcharge in the Vacation, the Me- 
| thod is by Summons before a Judge, &c. 


7 Beg Pardon of the Officers of the Court, and the Gentle- 
men of the Profeſſion of the Law, for attempting to aſcer- 
| tain their Fees, as above; but as the Fees of the former are not 
ſettled by the Af, and thoſe of the latter being, in a great Mea- 
fare, diſcretionary ; I thought it might afford ſome Satigfaction 
to thoſe whom it may concern, to give them a View of the Fees 
end Diſburſements that may accrue in proceeding to get Priſoners 
diſcharged under the aforeſaid Act. 


F I N I 8. 


